Telephone: (707) 463-4328
(707) 467-6473
Fax: (707).467-6472

Richard A. White, Jr.
Retirement Administrator

MENDOCINO COUNTY
EMPLOYEES' RETIREMENT ASSOCIATION
625-B KINGS COURT
UKIAH, CALIFORNIA 95482-5027

Date: February.19, 2014

To: Board of Retirement N

From: Richard White, Retirement Administrator %{W

Subject: Discussion and Possible Action Regarding a Cost of Living Adjustment (COLA)

as of April 1, 2014
Discussion

Pursuant to Government Code Section 31870.1, MCERA annually adjusts the benefit allowances
relative to the increase or decrease in the Consumer Price Index (CPI). This adjustment, known
as a Cost of Living Adjustment (COLA), is effective April 1st of each year. MCERA'’s actuary,
Segal Consulting, calculates the amount of the COLA, if any, that shall be granted to retirees for
the year following April 1 according to the formula described in the law.

The COLA may be increased up to the maximum of three percent (3%) by applying accumulated
adjustments carried forward from those years where the increase in the reported cost of living
exceeded three percent.

Section 31870.1 states that any increase or decrease in the CPI is to be rounded to the nearest
one-half of one percent (2.22% rounded to 2.00%). This year the CPI was calculated to be
2.58% which is rounded to 2.50%. The CPI adjustment to be applied on April 1, 2014 is
dependant upon the date of retirement that is detailed in the attached letter from Segal..

Note that members with membership dates on and after January 1, 2013 will be placed in
separate tiers due to the recent CalPEPRA legislation. Since the new tiers have a 0% COLA
provision, the COLA discussed above will not apply to retired members and beneficiaries
enrolled in those tiers.

Recommended Motion/Action

Approve the Cost of Living Adjustment (COLA) calculated by The Segal Company as of April
1,2014.

Attachment



$31870.1. Determination; maximum annual change of three percent in allowances; limitation
on reduction

The board shall before April 1 of each year determine whether there has been an
increase or decrease in the cost of living as provided in this section.

Notwithstanding Section 31481 or any other provision of this chapter (commencing
with Section 31450), every retirement allowance, optional death allowance, or annual death
allowance payable to or on account of any member, of this system or superseded system who
retires or dies or who has retired or died shall, as of April 1st of each year, be increased or
decreased by a percentage of the total allowance then being received found by the board to
approximate to the nearest one-half of 1 percent, the percentage of annual increase or decrease
in the cost of living as of January 1st of each year as shown by the then current Bureau of Labor
Statistics Consumer Price Index for All Urban Consumers for the area in which the county
seat is situated, but such change shall not exceed 3 percent per year; however, the amount of
any cost-of-living increase or decrease in any year which is not met by the maximum annual
change of 3 percent in allowances shall be accumulated to be met by increases or decreases mn
allowance in future years; except that no decrease shall reduce the allowance below the amount
being received by the member or his beneficiary on the effective date of the allowance or the
application of this article, whichever is later.

(Amended by Stats. 1978, Ch. 900, Sec. 11)



7% Segal Consulting

100 Montgomery Street Suite 500 San Francisco, CA 94104-4308 Andy Yeung, ASA, MAAA, FCA, EA
T 415.263.8283 www.segaico.com Vice President & Asscciate Actuary
ayeung@segalco.com

VIA EMAIL & USPS
January 21, 2014

Mr. Richard A. White

Retirement Administrator

Mendocino County Employees' Retirement Association
625-B Kings Court

Ukiah, California 95482

Re: Mendocino County Employees' Retirement Association
Cost-of-Living Adjustments (COLA) as of April 1, 2014

Dear Rich:

We have determined the cost-of-living adjustments for the Association in accordance with
Section 31870.1, as provided in the enclosed exhibit.

The cost-of-living factor to be used by the Association on April 1, 2014 is determined by
comparing the December CPI for the San Francisco-Oakland-San Jose Area (with 1982-84 as the
base period) in each of the past two years. The ratio of the past two December indices, 245.711
in 2013 and 239.533 in 2012, is 1.0258. The County Law section cited above indicates that the
resulting percentage change of 2.58% should be rounded to the nearest one-half percent, which is
2.5%.

Please note the above cost-of-living adjustment calculated using established procedures for
MCERA may result in adjustments different from those calculated using alternative procedures
by other systems. '

For members who are not in the CalPEPRA tiers, the actual cost-of-living adjustment is
dependent on date of retirement. The CPI adjustment to be applied on April 1, 2014 is provided
in Column (4) of the enclosed exhibit. The COLA bank on April 1, 2014 is provided in
Column (5).

Benefits, Compensation and HR Consulting. Member of The Segal Group. Offices throughout the United States and Canada



Mr. Richard A. White
January 21, 2014
Page 2

Please give us a call if you have any questions.

Sincerely,
Andy Yeung

AW/hy
Enclosure

5290338v1/13459.001



Retirement Date

Mendocino County Employees' Retirement Association

Cost-Of-Living Adjustment
As of April 1, 2014
4} 2) &) (4) (5
April 1, 2013 April 1, 2014
Accumulated CP! CPI CPI Accumulated

Carry-over __ Change*  Rounded™ Used™* Carry-over™"

General Tiers 1, 2 and 3, Safety Tiers 1 and 2, and Probation Tiers 1 and 2

Section 31870.1

Maximum Annual COLA 3.0%

On or Before 4/1/1971 53.0% 2.58% 2.5% 3.0% 52.5%
04/02/1971 to 04/01/1972 51.0% 2.58% 2.5% 3.0% 50.5%
04/02/1972 to 04/01/1973 50.0% 2.58% 2.5% 3.0% 49.5%
04/02/1973 to 04/01/1974 49.5% 2.58% 2.5% 3.0% 49.0%
04/02/1974 to 04/01/1975 46.5% 2.58% 2.5% 3.0% 46.0%
04/02/1975 to 04/01/1976 41.5% 2.58% 2.5% 3.0% 41.0%
04/02/1976 to 04/01/1977 36.5% 2.58% 2.5% 3.0% 36.0%
04/02/1977 to 04/01/1978 36.0% 2.58% 2.5% 3.0% 35.5%
04/02/1978 to 04/01/1979 33.5% 2.58% 2.5% 3.0% 33.0%
04/02/1979 to 04/01/1980 29.0% 2.58% 2.5% 3.0% 28.5%
04/02/1980 to 04/01/1981 25.5% 2.58% 2.5% 3.0% 25.0%
04/02/1981 to 04/01/1982 13.5% 2.58% 2.5% 3.0% 13.0%
04/02/1982 to 04/01/1983 3.5% 2.58% 2.5% 3.0% 3.0%
04/02/1983 to 04/01/1984 1.0% 2.58% 2.5% 3.0% 0.5%
04/02/1984 to 04/01/1985 1.0% 2.58% 2.5% 3.0% 0.5%
04/02/1985 to 04/01/1986 0.0% 2.58% 2.5% 2.5% 0.0%
04/02/1986 to 04/01/1987 0.0% 2.58% 2.5% 2.5% 0.0%
04/02/1987 to 04/01/1988 0.0% 2.58% 2.5% 2.5% 0.0%
04/02/1988 to 04/01/1989 0.0% 2.58% 2.5% 2.5% 0.0%
04/02/1989 to 04/01/1990 0.0% 2.58% 2.5% 2.5% 0.0%
04/02/1990 to 04/01/1991 0.0% 2.58% 2.5% 2.5% 0.0%
04/02/1991 to 04/01/1992 0.0% 2.58% 2.5% 2.5% 0.0%
04/02/1992 to 04/01/1993 0.0% 2.58% 2.5% 2.5% 0.0%
04/02/1993 to 04/01/1994 0.0% 2.58% 2.5% 2.5% 0.0%
04/02/1994 to 04/01/1995 0.0% 2.58% 2.5% 2.5% 0.0%
04/02/1995 to 04/01/1996 0.0% 2.58% 2.5% 2.5% 0.0%
04/02/1996 to 04/01/1997 0.0% 2.58% 2.5% 2.5% 0.0%
04/02/1997 to 04/01/1998 0.0% 2.58% 2.5% 2.5% 0.0%
04/02/1998 to 04/01/1999 0.0% 2.58% 2.5% 2.5% 0.0%
04/02/1999 to 04/01/2000 0.0% 2.58% 2.5% 2.5% 0.0%
04/02/2000 to 04/01/2001 0.0% 2.58% 2.5% 2.5% 0.0%
04/02/2001 to 04/01/2002 0.0% 2.58% 2.5% 2.5% 0.0%
04/02/2002 to 04/01/2003 0.0% 2.58% 2.5% 2.5% 0.0%
04/02/2003 to 04/01/2004 0.0% 2.58% 2.5% 2.5% 0.0%
04/02/2004 to 04/01/2005 0.0% 2.58% 2.5% 2.5% 0.0%
04/02/2005 to 04/01/2006 0.0% 2.58% 2.5% 2.5% 0.0%
04/02/2006 to 04/01/2007 0.0% 2.58% 2.5% 2.5% 0.0%
04/02/2007 to 04/01/2008 0.0% 2.58% 2.5% 2.5% 0.0%
04/02/2008 to 04/01/2009 0.0% 2.58% 2.5% 2.5% 0.0%
04/02/2009 to 04/01/2010 0.0% 2.58% 2.5% 2.5% 0.0%
04/02/2010 to 04/01/2011 0.0% 2.58% 2.5% 2.5% 0.0%
04/02/2011 to 04/01/2012 0.0% 2.58% 2.5% 2.5% 0.0%
04/02/2012 to 04/01/2013 0.0% 2.58% 2.5% 2.5% 0.0%
04/02/2013 to 04/01/2014 2.58% 2.5% 2.5% 0.0%

* Based on ratio of December 2013 CPI to December 2012 CP! for the San Francisco - Oakland - San Jose Area.
bl Based on CPI change rounded to nearest one-half percent.

w*  These are the cost-of-living adjustment factors to be applied on April 1, 2014.

=+ These are the carry-over of the cost-of-living adjustments that have not been used on April 1, 2014.

5290338v1/13459.001



Telephone: (707) 463-4328
(707) 467-6473
Fax: (707) 467-6472

Richard A. White, Jr.
Retirement Administrator

MENDOCINO COUNTY
EMPLOYEES' RETIREMENT ASSOCIATION
625-B KINGS COURT
UKIAH, CALIFORNIA 95482-5027

Date: February 19, 2014

To: Board of Retirement

From: Richard White, Retirement Administrator (/ ofu)
Subject: Internal Revenue Service Determination L'etter Receipt
Summary:

MCERA received a favorable determination letter and an associated compliance statement under
the IRS Voluntary Correction Program (“VCP”) from the IRS dated January 29, 2014. This
means that, “in the opinion of the IRS, the terms of the plan conform to the requirements of IRC
section 401(a)”.

Discussion

A component of the compliance is to correct any failures and make modifications of
administrative procedures which will be accomplished through future action of the Board of
Retirement. All of the correction methods submitted by MCERA and other '37 Act systems have
been agreed to by the IRS.

It is necessary for MCERA to begin the process of filing for a new determination letter which is
also described in the letter. It is the recommendation of Hanson Bridgett that MCERA utilize the
Cycle E filing deadline which pushes the filing period deadline to January 31, 2016.

Please refer to the attached memorandum from Judith Boyette, Hanson Bridgett, MCERA tax
counsel for additional information. Hanson Bridgett has begun to address the next steps required
of MCERA and their other 1937 Act clients and it is anticipated that MCERAwill meet with
Hanson Bridgett in the near future to fully discuss the action items necessary to implement the
IRS regulations, including any actions specific to MCERA.

6120252.1



@ HansonBridgett

Memorandum

TO: Richard A. White, Jr.
Mendocino County Employees' Retirement Association

FROM:  Judith W. Boyette
DATE: February 11, 2014

RE: IRS Favorable Determination Letter and Voluntary Compliance Program
Compliance Statement .

As you know, the Mendocino County Employees' Retirement Association ("MCERA") received a
favorable determination letter and an associated compliance statement under the IRS Voluntary
Correction Program ("VCP") from the IRS dated January 29, 2014. This memorandum is
intended to provide answers to some questions that members of the Retirement Board may
have about the determination letter and the VCP compliance statement.

Implications of Favorable Determination Letter

Receipt of the favorable determination letter by MCERA represents an important step in
maintaining the tax-favored status of the retirement system. If the IRS audits MCERA, the
determination letter can be used to ensure that the IRS would not attempt to challenge the
qualification of the system in form to a retroactive date. As you know, the determination letter
addresses only the IRS's view that the plan document meets the qualification requirements. It
does not protect against operational failures. That is why the VCP process was also utilized to
correct any operational errors that MCERA found in the thorough review process we all went
through prior to the filing in 2011. Together, these actions serve to help protect the qualified
status of MCERA and fulfills one of the most important fiduciary duties of the MCERA
Retirement Board.

In addition, the favorable determination letter provides further help if subsequent operational
failures occur for MCERA. Under the IRS Employer Plan Compliance Resolution System
(EPCRS), MCERA is also permitted to voluntarily correct certain compliance failures without
formally undertaking a VCP submission. This portion of the EPCRS is known as the self-
correction program ("SCP"). The SCP does not require a formal submission to the IRS and
entails no fees or sanctions. However, to take advantage of the SCP, MCERA must have a
current favorable determination letter. Given the complexity of the CERL, it would be impossible
to ensure no operational errors. Therefore, having the ability to use self-correction is an
important tool to protect MCERA and its Retirement Board from future liability.

The favorable determination letter only covers the system through the letter's date. That is,
subsequent qualification requirements, including newly published IRS guidance or enacted
statutes, are not covered by the determination letter, and must be addressed annually and
required changes must be submitted to the IRS with MCERA’s regular filings in the future.

Hanson Bridgett LLP
425 Market Street, 26th Floor, San Francisco, CA 94105  hansonbridgett.com
6119651.1



Memorandum To:

Richard A. White, Jr.

Mendocino County Employees' Retirement Association
February 11, 2014

Page 2

We had discussed previously that the IRS was anxious to complete the current '37 Act filings
before January 31, 2014, because the determination letter application we filed on behalf of
MCERA was an IRS Cycle C filing that received the benefit of an extended filing deadline (i.e.
MCERA was allowed to use the Cycle E filing deadline which was January 31, 2011). This
means that the determination letter that was issued to MCERA states that it only covers Cycle C
requirements and thus is only valid through January 31, 2014 (the end of the Cycle Cc

period). Partly due to the tremendous backlog of governmental plan determination letter
applications still pending, the IRS announced in Revenue Procedure 2012-50 that governmental
plans could again choose to file using the Cycle E filing deadline, which effectively delays the
filing period applicable to MCERA for its next IRS filing to January 31, 2016.

The process is described in more detail below. As is noted, we do not believe there is any legal
disadvantage to MCERA in using the delayed filing date of January 31, 2016. In fact, we
believe there are some practical advantages to electing the delayed filing date, and all the '37
Act systems that we represent are using the January 31, 2016, filing date for their next IRS
submission.

MCERA Can Delay Filing Until the Cycle E Deadline of January 31, 2016 With Complete
Protection

Under the IRS guidance provided under Revenue Procedure 2012-50, MCERA may again use
the delayed filing deadline for Cycle E. If it did not, then a new determination letter filing for
Cycle C would have needed to be filed on or before January 31, 2014—prior to the time we
actually received the current determination letter for MCERA. MCERA will now need to file a
new determination letter application between February 1, 2015, and January 31, 2016, the next
deadline for Cycle E filers. We had originally understood that the IRS would allow a permanent
delay to file in Cycle E, but the guidance in Revenue Procedure 2012-50 only allows for another
temporary extension. Unless there is another delay issued, that would mean that MCERA
would then need to file its third determination letter application by the end of the subsequent
Cycle C filing period, or by January 31, 2019. Then MCERA would return to regularly filing
every 5 years in Cycle C.

Under the guidance of Revenue Procedure 2012-50, if MCERA is able to demonstrate that it
timely complies with the required law changes that apply for Cycle C beginning January 31,
2014, and each year as any changes may become effective, as well as that it meets the
requirements applicable for a Cycle E filing that would be filed by January 31, 2016, the IRS
protection of the favorable determination letter is extended. As part of the IRS submission
process, we indicated that the '37 Act systems intended to review annually any changes that
would need to be made through the SACRS committee process. Reviewing for compliance
changes each year should now become a part of the regular process for the '37 Act systems, so
meeting the requirement to remain in compliance with new requirements should simply be a part
of the on-going process. So long as MCERA (or any other '37 Act system who files in Cycle E,
which we understand is all but perhaps three of the systems) does this, the systems will be
protected during the entire period from now until January 31, 2016 (as well as during the review
process with the IRS) in the event of any IRS audit. MCERA and each of the systems will need
to describe the SACRS process that is being followed in the next IRS filing.

6119651.1



Memorandum To:

Richard A. White, Jr.

Mendocino County Employees' Retirement Association
February 11, 2014

Page 3

The IRS has indicated that no election form or notice needs to be given to the IRS to indicate
that MCERA will file using the January 31, 2016 filing date. The election is made by filing a
determination letter for MCERA during the one-year submission period for Cycle E, which is
February 1, 2015 through January 31, 2016.

Advantages of Filing in Cycle E

As indicated above, the IRS has clearly indicated that there is not any legal or compliance
disadvantage to MCERA in waiting to file its next determination letter filing by the delayed Cycle
E deadline of January 31, 2016. In addition, we believe there are some practical advantages of
the delayed filing date.

First, there were several '37 Act systems that did not complete the current determination letter
filing process until very late in January 2014. This meant that it remained possible that the IRS
could request further changes in the CERL or the model regulations. In addition, as was seen in
the recent filings, there were some significant advantages in coordinating the filings. To the
extent that the filings for at least the majority of the systems are coordinated, this simplifies the
IRS review process and lessens the chances of one system being asked to commit to changes
that would affect others. In addition, it likely reduces the legal review costs of filing for all the
coordinated systems. Using the January 31, 2016 filing date allows sufficient time for the
systems to consider using another coordinated filing process in 2016.

In addition, when the next IRS filing is made, MCERA will need to show and describe the effect
of any changes made to MCERA (or the '37 Act) since our last filing. Since our prior filing, the
California Public Employees' Pension Reform Act of 2013 ("PEPRA") was enacted. Therefore,
the next filing will need to explain all of the changes made in PEPRA. As you know, there were
very recent changes adopted to PEPRA in technical corrections that also will need to be
considered in the next filing. More importantly, there is litigation pending that challenges some
of the provisions of PEPRA (including changes to the '37 Act) under California vested rights
legal theory. Filing in Cycle E leaves open the possibility that some of the litigation may have
been resolved by early 2016.

Next Steps

As part of the review process in the next filing the IRS could ask for proof that the actions
described in the compliance statement issued to MCERA on January 29, 2014 (which
successfully concluded the voluntary correction program ("VCP") filing) have been taken. As
you know, the 14 systems represented by Hanson Bridgett indicated in their filings that they
would be working together with other systems in SACRS to seek legislation to amend the CERL
to address various IRS requirements. OCERS has begun this process and has placeholder
legislation (AB 431) introduced as the vehicle to accomplish this. The VCP compliance
statement the IRS issued to MCERA requires that the adoption of the proposed amendments to
the CERL, the adoption of the proposed model regulations, and the implementation of the
modified administrative procedures described in the VCP submission, must be completed by the
91% day after the close of the first legislative session that will begin more than 120 days after
MCERA'’s favorable determination letter is issued (i.e., after January 29, 2014).

6119651.1



Memorandum To:

Richard A. White, Jr.

Mendocino County Employees' Retirement Association
February 11, 2014

Page 4

This means that the required amendments to the CERL would need to be adopted within 91
days after the first legislative session that begins more than 4 months after January 29,

2014. The California legislative sessions begin the first Monday in December of each even-
numbered year, and end on November 30 of the following even-numbered year. Therefore, the
next legislative session will begin on December 1, 2014, and end on November 30, 2016. Thus,
it appears that MCERA will technically have until March 1, 2017 — the 91st day after November
30, 2016 — to get the proposed amendments to the CERL adopted. However, it would be best if
the amendments could be adopted in time to include in the next filing. We understand that Julie
Wyne, who worked on this process while she was with OCERS, will remain involved now that
she is serving as the Retirement Administrator for SCERA. We know that OCERS intends to
remain involved also and we have been assisting in conversations with the legislative analysts
who are reviewing AB 431. We have begun the process of coordinating with counsel for the
other systems to be certain that the proposed language in AB 431 covers all of the changes
required by the IRS. It is likely that this process could be completed sometime later in 2014,
hopefully before this legislative session ends. It would be less confusing for the IRS reviewer if
the next filing could include the required revisions to the CERL as having been adopted.

In addition to the CERL amendments, commitments were also made in the filing that MCERA
will adopt versions of the model regulations included in the filing. Some of these regulations
need to be updated to reflect PEPRA changes. The MCERA Staff will need to understand how
these new regulations in some cases may change current procedures. In addition, the
Retirement Board likely will want to review and discuss the new regulations prior to

adoption. These model regulations contain some important procedural guidance for staff in
administering the retirement systems, so it will be good to also have that step completed
sometime early in 2014. Again, it would be best if the new regulations could be adopted and
included as part of the next filing—which should not be a problem since MCERA will use the
January 31, 2016 filing date.

As part of the compliance statement issued, the IRS agreed to MCERA's proposed correction of
the retiree health care issues associated with MCERA's 401(h) account (including the excess
earnings issues). No change is required to the actuarial methodology and amortization
schedule developed by Segal and communicated to the IRS.

We are preparing a more detailed summary of the next steps that we will provide to MCERA
Staff. In addition, we are planning to do training for all of the systems that are clients of Hanson
Bridgett on the model regulations that will need to be adopted. We are in the process of
scheduling this training now. These regulations are complex and it will be important in avoiding
future errors that everyone has a thorough understanding of the IRS rules that are implemented
through those model regulations.

dekdekkdhkkhhdkihid

We greatly appreciate the hard work and dedication of you and your staff in helping us complete
this very successful process thus far. We look forward to working with MCERA to complete the
implementation of the IRS requirements in the coming months. We believe this was a very
reasonable and successful result for MCERA. The Retirement Board has succeeded in
completing this important part of its role as the administrator and fiduciary of MCERA.

6119651.1



Memorandum To:

Richard A. White, Jr.

Mendocino County Employees' Retirement Association
February 11, 2014

Page 5

Cc:  Copies of IRS Determination Letter and VCP Compliance Statement

To ensure compliance with requirements imposed by the IRS, we inform you that any tax advice
contained in this communication (including any attachments) was not intended or written to be
used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue
Code or (i) promoting, marketing or recommending to another party any transaction or matter
addressed herein.

6119651.1



DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
WASHINGTON, D.C. 20224

TAX EXEMPT AND JAN 29 201k
GOVERNMENT ENTITIES
DIVISION

Judith W. Boyette, Esq.
Hanson Bridgett LLP

425 Market Street, 26™ Floor
San Francisco, CA 94105

Re: Compliance Statement for: Mendocino County Employees’ Retirement Association
Control Number: 911705511
Employer Identification Number: 94-6116617
Plan No.: 001

Dear Ms. Boyette:

The enclosed documents are sent to you under the provisions of a power of attorney currently on
file with the Internal Revenue Service.

~ The determination letter issued with respect to your client’s recent application as part of their
Voluntary Correction Program submission is also enclosed for your reference.

If you have any questions, please contact Danielle Norris, ID# 1002853909 by phone at 202-317-
8726 or by fax at 202-317-8811. ,

Sincerely,

Calimr G itk

Carlton A. Watkins, Manager
Employee Plans Technical Group 1

Enclosures:
Copy of Letter to Taxpayer
Copy of signed Compliance Statement
Copy of Determination letter
Publication 794



INTERNAL REVENUE SERVICE
P. O. BOX 2508
CINCINNATI, OH 45201

pate: JAN29 201k

BOARD OF RETIREMENT OF MENDOCINO
COUNTY EMPLOYEES RETIREMENT
ASSOCIATION

C/O0 JUDITH W BOYETTE

HANSON BRIDGETT LLP

425 MARKET ST 26TH FL

SAN FRANCISCO, CA 94105

DEPARTMENT OF THE TREASURY

Employer Identification Number:
94-6116617
DLN:
601072018
Person to Contact:
MAXINE B TERRY
Contact Telephone Number:
(202) 283-9644
Plan Name:
MENDOCINO COUNTY EMPLOYEES

ID# 50016

RETIREMENT ASSOCIATION
Plan Number: 001

Dear Applicant:

We have made a favorable determination on the plan identified above based
on the information you have supplied. Please keep this letter, the application
forms submitted to request this letter and all correspondence with the Internal
Revenue Service regarding your application for a determination letter in your
permanent records. You must retain this information to preserve your reliance
on this letter.

Continued qualification of the plan under its present form will depend
on its effect in operation. See section 1.401-1(b)(3) of the Income Tax
Regulations. We will review the status of the plan in operation periodically.

The enclosed Publication 794 explains the significance and the scope of
this favorable determination letter based on the determination requests
selected on your application forms. Publication 794 describes the information
that must be retained to have reliance on this favorable determination letter.
The publication also provides examples of the effect of a plan's operation on
its qualified status and discusses the reporting requirements for qualified
plans. Please read Publication 794.

This letter relates only to the status of your plan under the Internal
Revenue Code. It is not a determination regarding the effect of other federal
or local statutes.

This determination letter gives no reliance for any qualification change
that becomes effective, any guidance published, or any statutes enacted, after
the issuance of the Cumulative List (unless the item has been identified in the
Ccumulative List) for the cycle under which this application was submitted.

This letter may not be relied on after the end of the plan's first five-
year remedial amendment cycle that ends more than twelve months after the
application was received. This letter expires on January 31, 2014. This
letter considered the 2009 Cumulative List of Plan Qualification Requirements.

This determination letter is applicable for the plan adopted on
01/01/1948.

Letter 2002



BOARD OF RETIREMENT OF MENDOCINO

This determination is subject to your adoption of the proposed amendments
submitted in your letter dated 12/30/2013. The proposed amendments
should be adopted on or before the date prescribed by the regulations under
Code section 401 (b).

This determination letter is based solely on your assertion that the plan
is entitled to be treated as a Governmental plan under section 414(d) of the
Internal Revenue Code.

This determination letter is applicable to the plan and related documents
submitted in conjunction with your application filed during the remedial
amendment cycle ending 2009.

This is not a determination with respect to any language in the plan or
any amendment to the plan that reflects Section 3 of the Defense of Marriage
Act, Pub. L. 104-199, 110 Stat. 2419 (DOMA) or U.S. V. Windsor, 133 S. Ct. 2675
(2013), which invalidated that section.

If you have questions concerning this matter, please contact the person
whose name and telephone number are shown above.

Sincerely,

Qo <

Andrew E. Zuckerman
Director, EP Rulings & Agreements

Enclosures:
Publication 794

Letter 2002



DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
WASHINGTON, D.C. 20224

TAX EXEMPT AND JAN 2 g 20“}

GOVERNMENT ENTITIES
DIVISION

Board of Retirement of Mendocino County
Employees’ Retirement Association

c/o James M. Anderson

Administrator

625B Kings Court

Ukiah, CA 95482

Re: Compliance Statement for: Mendocino County Employees’ Retirement Association
Control Number: 911705511
Employer Identification Number: 94-6116617
Plan No.: 001

Dear Mr. Anderson:

Enclosed is your compliance statement. A compliance statement constitutes an enforcement

~ resolution solely with respect to certain failures of an employee retirement plan that is intended
to satisfy the requirements of the Internal Revenue Code. It does not constitute a ruling letter
within the meaning of Revenue Procedure 2013-4, 2013-1 LR.B. 126, or a determination letter
within the meaning of Revenue Procedure 2013-6, 2013-1 LR.B. 198. The compliance statement
should not be construed as affecting the rights of any party under any other law, including Title I
of the Employee Retirement Income Security Act of 1974.

The determination letter issued with respect to your recent application as part of your Voluntary
Correction Program submission is also enclosed for your reference.

At a later date, you may be required to verify that the correction of the failures and any
modification of administrative procedures (upon which your enforcement resolution is
conditioned) have been timely made.

Copies of this compliance statement and of this letter have been sent to your authorized
representative in accordance with a power of attorney on file in this office. If you have any
questions, please contact please contact Danielle Norris, ID# 1002853909 by phone at 202-317-

8726 or by fax at 202-317-8811.
Sincerely,

i lZo G Watlr

fm Manager, Employee Plans Voluntary Compliance

Enclosures:
Compliance statement
Determination letter
Publication 794

cc: Judith W. Boyette Esq. & Nancy G. Hilu, Esq.



INTERNAL REVENUE SERVICE
VOLUNTARY CORRECTION PROGRAM
' COMPLIANCE STATEMENT

Date, | JANZI 0

~ Re: Mendocino County Employees’ Retirement Association
SE:T:EP:RA Control Number: 911705511

Employer Identification Number: 94-6116617

Plan No.: 001

I. APPLICANT'S DESCRIPTION OF QUALIFICATION FAILURES

Board of Retirement of the Mendocino County Employees’ Retirement Association
(“Applicant”) administers the Mendocino County Employees’ Retirement Association
(“MCERA”") as established under the County Employees’ Retirement Law of 1937
(“CERL”) (together referred to as the “Plan”), and has submitted a request to the
Internal Revenue Service (“the Service”) under the Voluntary Correction Program for a
compliance statement relating to qualification failures under section 401(a) of the
Internal Revenue Code (“Code”). The Plan uses the twelve-month period that ends on
December 31 as its plan year.

Failure #1: (‘CERL Failure”)

The Plan does not include language required under section 401(a)(7) of the Code that
members must become 100% vested in benefits accrued upon plan termination or the
- complete discontinuance of employer contributions.

Failure #2: (“CERL Failure”)

The Plan provides for a reasonable good faith interpretation of section 401(a)(9) of the
Code as permitted by the Pension Protection Act of 2006 as applicable to governmental
plans. With respect to payments of survivor benefits to other than the surviving spouse
and the surviving child of the member, the Plan does not include the basic rules under
401(a)(9) as they apply to governmental plans since CERL does not include provisions
that comply with Treasury Regulation 1.401(a)(9)-6, Q&A-2 addressing how life
annuities must be paid in these survivor situations in order to satisfy the required
minimum distribution requirements.

Failure #3: (“CERL Failure”) .

The Plan provides the required limitation under section 401(a)(17) on the amount of
compensation that can be taken into account for purposes of computing benefits. The
language used in the CERL to adopt the grandfathered section 401(a)(17) rules did not
take into account that a retirement system could operate on a calendar year basis.

Failure #4. (‘CERL Failure”)

The Plan was not amended to comply with the requirements of section 401(a)(31) of the
Code under the Unemployment Compensation Amendments of 1992 (“UCA”) regarding
rollover distributions or the requirements of section 402(c) of the Code regarding

. accepting eligible rollovers in the Plan or the Economic Growth and Tax Relief
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Mendocino County Employees’ Retirement Association

Reconciliation Act of 2001 (“EGTRRA”) regarding the expansion of the definition of
eligible retirement plans to include 403(b) and 457(b) plans until 2009. '

CERL § 31685.2 allows nonmembers who are a party to a domestic relations order to
obtain a refund of the accumulated contributions in his or her separate account under
the plan but does not provide that these alternate payees may make rollovers from a
system as required by section 402(c) and Treasury Regulation § 1,402(c)(2), Q&A-
12(a).

Failure #5: (‘“CERL Failure”)
The Plan provides health benefits to retirees but does not contain the pian language
required by section 401(h) of the Code.

Failure #6: (‘“CERL Failure”)
The Plan includes a provision that may violate the Uniformed Services Employment and
Reemployment Rights Act (“USERRA”) rules regarding granting service credit
applicable to qualified military service in a plan that does not provide for mandatory
employee contributions.

Failure #7: (“CERL Failure”)

The Plan incorporates section 415 of the Code by reference but does not set out the
detailed provisions of section 415 that are required or optional under section 415,
including not explicitly providing the actuarial equivalence factors, which plan will be
“primary” in the case of where a member participates in more than one defined benefit
plan of the employer, and the treatment of any benefits that may be subject to the
defined contribution limits. :

Failure #8: (“CERL Failure”)

The Plan does not comply with the restrictions on distributions before the earliest of
death, disability, normal retirement age, severance from employment or plan
termination. The following CERL provisions permit distributions prior to these events in
certain circumstances: CERL §§ 31486.2, 31489, 31496.7 and 31499.2 (refunds):

- CERL § 31553 (withdrawals by elective officers): CERL § 31564 (participating district
withdrawals): CERL § 31627.2 (refunds of supplemental member contributions): CERL
§ 31653 (refunds of contributions for military credit): CERL § 31680.1 (temporary
reemployment of judges): CERL §§ 31680.2 and 31680.3 (reemployment limitations).

Failure #9: (“CERL Failure”)

The Plan contains a provision (CERL § 31656) that permits a party other than the
employer to make a contribution to the Plan on behalf of an employee who is on
authorized leave to serve as an official of a recognized employee bargaining unit.

Failure #10: (“CERL Failure”)
The Plan permits a refund of contributions in violation of the exclusive benefit rule which

requires that plan assets must be used for the exclusive benefit of employees and their
beneficiaries (CERL § 31564).

Page 2 of 6



Mendocino County Employees’ Retirement Association

Failure #11: (‘MCERA Failure”)

The Plan did not comply the requirements of Section 401(h) of the Code and did not pay
benefits from an account structured to comply with 401(h). In addition, from June 30,
2002 through June 30, 2006, MCERA credited amounts to retiree health insurance
reserves even where MCERA had no excess earnings in violation of CERL 31592.4,
which increased MCERA’s unfunded actuarial liability by $9,557,912.

Failure #12: (“MCERA Failure”)
The Plan failed to revise its 402(f) notices to reflect the law changes made by EGTRRA
and the Pension Protection Act of 2006 (“PPA”).

Failure #13: (‘“MCERA Failure”) .
The Plan failed to comply with the minimum distribution requirements of section
401(a)(9) of the Code with regard to two Plan members.

Failure #14 (‘“MCERA Failure”)

The Plan established incorrect contributions rates for Plan Years ending June 30, 2010,
- June 30, 2011 and June 30, 2012, which led to member overpayments and employer
underpayments of approximately $290,000, $275,000 and $200,000 in the aggregate,
respectively, for each of those years. The member contributions consisted of pre-tax
salary reduction contributions (employer pick-up contributions under section 414(h)(2) of
the Code) and pre-tax contributions made by employers on behalf of members without
any reduction in the members’ salary.

{l. APPLICANT'S CORRECTION

Failure #1: (“CERL Failure”)
The Applicant will correct the qualification failure by adopting the proposed amendments
to the CERL that satisfy the requirements of section 401(a)(7) of the Code.

Failure #2: (“CERL Failure”)

The Applicant will correct the failure by adopting proposed model regulations in
accordance with a reasonable good faith interpretation of section 401(a)(9) of the Code
and the Treasury regulations thereunder, as applicable to a governmental plan.

Failure #3: (‘CERL Failure”)
The Applicant will correct the failure by adopting the proposed amendments to the
- CERL and the proposed model regulations which will ensure that compliance with

401(a)(17) of the Code as applicable to a governmental plan.

Failure #4: (‘CERL Failure”)

The Applicant has corrected the qualification failures by adopting CERL § 31485.15,
effective January 1, 2009. It will also adopt proposed model regulations, which provide
the rules regarding rollover distributions and accepting rollover contributions and satisfy
the requirements of sections 401(a)(31) and 402(c) of the Code.
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Mendocino County Employees’ Retirement Association

Failure #5: (“CERL Failure”)
The Applicant will correct the qualification failure by adopting the proposed amendments

to the CERL and the proposed model regulations that satisfy the requirements of
section 401(h) of the Code.

Failure #6: (‘CERL Failure”
The Applicant will correct the qualification failure by adopting an amendment to the
CERL deleting the provision not in compliance with USERRA.

Failure #7: (“CERL Failure™

The Applicant will correct the failure by adopting the proposed model regulations that
comply with the Code and Treasury regulations issued under section 415(b) and (c) of
the Code that are required or optional under section 415 as applicable to a
governmental plan.

Failure #8: (“CERL Failure™)

The Applicant will correct the qualification failure by adopting the proposed amendment
to the CERL and adopting the proposed model regulations that satisfy the distribution
requirements of section 401(a) of the Code.

Failure #9: (“CERL Failure™)

The Applicant will correct the qualification failure by adopting the proposed amendment
to the CERL to provide that only the employer may make contributions to the retirement
system on behalf of his or her employee who is on authorized leave to serve as an
official of a recognized employee bargaining unit.

Failure #10: (“CERL Failure”) v

The Applicant will correct the qualification failure by adopting the proposed amendment
to the CERL to remove the provision permitting refunds of contributions in violation of
the exclusive benefit rule.

Failure #11; (“MCERA Failure”)

The Applicant has indicated that it ceased providing retiree health benefits as of August
1, 2011. Up to that date, the Applicant complied with the proposed model regulations,
except to the extent disclosed in the VCRP filing, that satisfy the requirements of section
401(h) of the Code. Effective October 2011, the Applicant complied with the model
regulations. The Applicant will ensure that the $9,557,912 in unfunded actuarial
accrued liability improperly credited to retiree health reserves (and not to pension
reserves) shall be repaid to the Plan by: 1) crediting the $658,653 in unused health
reserves as of June 30, 2012 to the Plan, and 2) using employer contributions to pay off
the remaining balance in amortized instaliments. .

Failure #12: (“MCERA Failure”
The Applicant will correct the operational failure by utilizing “safe harbor” 402(f) notices
prescribed by IRS Notice 2009-68 for all future distributions.
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Failure #13: (‘MCERA Failure”)
The Applicant corrected the failure by distributing the required minimum distributions
plus interest to the affected Plan members.

Failure #14: (‘MCERA Failure”)

The Applicant corrected the failure by: 1) correcting the rates effective January 1, 2012,
2) crediting the excess member contributions to the participating employers with
affected members, and 3) reducing required future contributions for those contributing
employers with affected members on a dollar-for-dollar basis, provided that these
employers directly repay affected members the amount attributable to deductions from
the affected members’ salaries.

il. APPLICANT'S REVISION OF ADMINISTRATIVE PROCEDURES

The State Association of County Retirement Systems (‘SACRS”) has established an ad
" hoc task force to deal with tax compliance. SACRS intends to establish an on-going
committee (or modify the charter of an existing committee) to monitor tax compliance
issues for all SACRS member plans such as the Plan. This committee will meet at least
annually and more often if necessary. It will be tasked to review tax compliance issues
and make recommendations for any new CERL or model regulation provisions or
changes. '

IV. APPLICANT'S PAYMENT

The Applicant will neither attempt to nor otherwise amortize, deduct, or recover from the
Service any compliance fee paid in connection with this compliance statement, nor
receive any Federal tax benefit on account of payment of such compliance fee.

V. ENFORCEMENT RESOLUTION
The Service will not pursue the sanction of plan disqualification on account of the

qualification issues described above. :

This compliance statement is conditioned on (1) there being no misstatement or
omission of material facts in connection with the submission, (2) the completion of all
corrections described within one hundred fifty (150) days of the date of the compliance
statement, and (3) the issuance of a favorable determination letter with respect to the

~ plan as a result of determination letter application control number 601072018 submitted
to the Service in relation to the qualification failures covered by this submission. If one
or more of the failures described in this submission are being corrected via proposed
plan amendments and such amendments are associated with the above referenced
determination letter application then the Applicant may adopt such amendments by the
later of: 150 days of the date of the compliance statement or ninety-one (91) days after
the issuance of a favorable determination letter by the Service. For governmental plans
within the meaning of § 414(d) the deadline to adopt these amendments is further
extended to the 91st day after the close of the first legislative session that begins more
than one hundred twenty (120) days after a favorable determination letter is issued for

the plan.
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This compliance statement considers only the acceptability of the correction method(s)
" and the revision(s) of administrative procedures described in the submission and does
not express an opinion as to the accuracy or acceptability of any calculations or other

_ material submitted with the application. In no event may this compliance statement be
relied on for the purpose of concluding that the Plan or Plan Sponsor (as defined in the
applicable revenue procedure setting forth the Employee Plans Compliance Resolution
System) was not a party to an abusive tax avoidance transaction. The compliance
statement should not be construed as affecting the rights of any party under any other
law, including Title | of the Employee Retirement Income Security Act of 1974.

Approved: W M/W

anager, Employee Plans Voluntary Compliance
ax Exempt and Government Entities Division
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INTERNAL REVENUE SERVICE DEPARTMENT OF THE TREASURY

P. O. BOX 2508
CINCINNATI, OH 45201

Employer Identification Number:

pate: JAN 29 201k 94-6116617
DLN:
601072018
BOARD OF RETIREMENT OF MENDOCINO Person to Contact:
COUNTY EMPLOYEES RETIREMENT MAXINE B TERRY ID# 50016
ASSOCIATION Contact Telephone Number:
625B KINGS COURT © {(202) 283-9644
UKIAH, CA 95482 Plan Name:

MENDOCINO COUNTY EMPLOYEES
RETIREMENT ASSOCIATION
Plan Number: 001

Dear Applicant:

We have made a favorable determination on the plan identified above based
on the information you have supplied. Please keep this letter, the application
forms submitted to request this letter and all correspondence with the Internal
Revenue Service regarding your application for a determination letter in your
permanent records. You must retain this information to preserve your reliance
on this letter. :

Continued qualification of the plan under its present form will depend
on its effect in operation. See section 1.401-1(b) (3) of the Income Tax
Regulations. We will review the status of the plan in operation periodically.

The enclosed Publication 794 explains the significance and the scope of
this favorable determination letter based on the determination requests )
selected on your application forms. Publication 794 describes the information
that must be retained to have reliance on this favorable determination letter.
The publication also provides examples of the effect of a plan's operation on
its qualified status and discusses the reporting requirements for qualified
plans. Please read Publication 794.

This letter relates only to the status of your plan under the Internal
Revenue Code. It is not a determination regarding the effect of other federal

or local statutes.

This determination letter gives no reliance for any qualification change
that becomes effective, any guidance published, or any statutes enacted, after
the issuance of the Cumulative List (unless the item has been identified in the
Cumulative List) for the cycle under which this application was submitted.

This letter may not be relied on after the end of the plan's first five-
year remedial amendment cycle that ends more than twelve months after the
application was received. This letter expires on January 31, 2014. This
letter considered the 2009 Cumulative List of Plan Qualification Requirements.

This determination letter is applicable for the plan adopted on
01/01/1948.

¢

Letter 2002



BOARD OF RETIREMENT OF MENDOCINO

This determination is subject to your adoption of the proposed amendments
submitted ‘in your letter dated 12/30/2013. The proposed amendments
should be adopted on or before the date prescribed by the regulations under
Code section 401(b).

This determination letter is based solely on your assertion that the plan
is entitled to be treated as a Governmental plan under section 414(d) of the
Internal Revenue Code.

This determination letter is applicable to the plan and related documents
submitted in conjunction with your application filed during the remedial
amendment cycle ending 2009.

This is not a determination with respect to any language in the plan or
any amendment to the plan that reflects Section 3 of the Defense of Marriage

Act, Pub. L. 104-199, 110 Stat. 2419 (DOMA) or U.S. v. Windsor, 133 S. Ct. 2675
(2013), which invalidated that section.

If you have questions concerning this matter, please contact the person
whose name and telephone number are shown above.

Sincerely,

Qo> <

Andrew E. Zuckerman
Director, EP Rulings & Agreements

Enclosures:
Publication 794

Letter 2002



IRS Favorable

Determination
Letter

Publication 794
(January 2013)

introduction

This publication explains the
significance of a favorable
determination letter, points out some
features that may affect the qualified
status of an employee retirement plan
and nullify the determination letter
without specific notice from us, and
provides general information on the
reporting requirements for the plan.

Significance of a Favorable
Determination Letter

An employee retirement plan qualified
under Internal Revenue Code (IRC)
section 401(a) (qualified plan) is
entitled to favorable tax treatment.
For example, contributions made in
accordance with the plan document
are generally currently deductible.
However, participants will not include
these contributions in income until the
time they receive a distribution from
the plan. In some cases, taxation
may be further deferred by rollover
to another qualified plan or individual
retirement arrangement. (See
Publication 575, Pension and Annuity
Income, for further details.) Finally,
plan earnings may accumulate tax
free. Employee retirement plans

that fail to satisfy the requirements
under IRC section 401(a) are not
entitled to favorable tax treatment.
Therefore, many employers desire
advance assurance that the terms

of their plans satisfy the qualification
requirements.

The Internal Revenue Service (IRS)
provides such advance assurance
through the determination letter
program. A favorable determination
letter indicates that, in the opinion

of the IRS, the terms of the plan
conform to the requirements of

IRC section 401(a). A favorable
determination letter expresses the
IRS’s opinion regarding the form of
the plan document. However, to be

a qualified plan under IRC section
401(a) entitled to favorable tax
treatment, a plan must satisfy, in both
form and operation, the requirements
of IRC section 401(a), including
nondiscrimination and coverage

Publication 794‘(Re\}. 1-2013) Catalog Number 20630M Department of the Treasury Internal Revenue Service www.irs.gov
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requirements. If elected, a favorable
determination letter may also provide
assurance that the plan satisfies
certain of these nondiscrimination
requirements in form. See the
following topic, Limitations and Scope
of a Favorable Determination Letter,
for more details.

Limitations and Scope of
a Favorable Determination
‘Letter

A favorable determination letter is
limited in scope. A determination
letter generally applies to qualification
requirements regarding the form of
the plan.

Generally no reliance for
nondiscrimination requirements.
Generally, a favorable determination
letter does not consider, and may not
be relied on with regard to whether a
plan satisfies the nondiscrimination
requirements of IRC section 401(a)

().

However, if elected by the applicant,
a determination letter may be

relied on with respect to whether
the terms of the plan satisfy one of
the design-based safe harbors in
Regulation sections 1.401(a)(4)-
2(b) and 1.401(a)(4)-3(b), pertaining
“to the requirement that either the
contributions or the benefits under a
qualified plan be nondiscriminatory in
amount.

No reliance for coverage
requirements.

A favorable determination letter does
not consider, and may not be relied
on with regard to whether a plan
satisfies the minimum participation
requirements of IRC section 401(a)
(26) and the minimum coverage
requirements of IRC section 410(b).

No reliance for changes in law
and guidance subsequent to
publication of the applicable
Cumulative List.

Every year, the IRS publishes a
Cumulative List of Changes in
Plan Qualification Requirements,

(Cumulative List). The Cumulative
List identifies changes in the
qualification requirements that

the IRS will consider in reviewing
determination letter applications

that are filed during the 12-month
“submission period” that begins on
the February 1st following publication
of the applicable list.

A determination letter for an on-going
individually designed plan is based
on the Cumulative List in effect for
the submission period in which the
determination letter application is filed
(that is, the “applicable Cumulative
List"). See sections 4, 13, and 14

of Revenue Procedure 2007-44 for
further details.

Generally, a determination letter
issued to an adopting employer of a
pre-approved volume submitter plan
with minor modifications is based on
the list for which the volume submitter
practitioner filed its application for

an advisory letter for the volume
submitter specimen plan (that is, the
“applicable Cumulative List,” in the
case of a volume submitter plan).

For terminating plans, a
determination letter is based on the
law in effect at the time of the plan’s
proposed date of termination. See
section 8 of Rev. Proc. 2007-44.

A favorable determination letter
generally may not be relied on for any
guidance published, or any statutes
enacted, after the issuance of the
“applicable Cumulative List" or for
any qualification requirements that
become effective in a calendar year
after the calendar year in which the
submission period begins, except
for guidance that is included in the
“applicable Cumulative List." See
section 4.03 of Rev. Proc. 2007-44.

Other limitations. In addition,
the following apply generally to all
determination letters:

* If the employier maintain two or
more retirement plans, any of which
were either not submitted to the IRS

Page 2

for determination or not disclosed on
each application, certain limitations
and requirements will not have been
considered on an aggregate basis.
Therefore, the employer may not rely
on the determination letter regarding
the plans when considered as a total
package.

« A determination letter does not
consider the special requirements
relating to: (a) IRC section 414(m)
(affiliated service groups), (b) IRC
section 414(n) (leased employees),
or (¢) a partial termination of a plan
unless the application includes
requests that the letter consider such
requirements.

+ A determination letter does

not consider whether actuarial
assumptions are reasonable for
funding or deduction purposes or
whether a specific contribution is
deductible.

+ A determination letter does not
express an opinion whether disability
benefits or medical care benefits are
accident and health plan benefits
under IRC section 105 or whether
contributions are contributions by

an employer to accident and health
plans under IRC section 106.

+ A determination letter does not
express an opinion on whether the
plan is a governmental plan defined
in IRC section 414(d).

+ A determination letter does not
express an opinion on whether
contributions made to a plan

treated as a governmental plan
defined in IRC section 414(d)
constitute employer contributions
under IRC section 414(h)(2), nor

on whether a governmental excess
benefit arrangement satisfies the
requirements or IRC section 415(m).

« A determination letter does not
express an opinion on whether the
plan is a church plan within the
meaning of section 414(e).



Publication 794 (January 2013)

Become familiar with the terms

of the determination letter. Call

the contact person listed on the
determination letter if any of the terms
in the determination letter are not
understood.

Retention of Information.

Whether a plan meets the
qualification requirements is
determined from the information

in the written plan document,

the application form, and the
supporting information submitted

by the employer. Therefore, the
employer must retain a copy of the
application, information submitted
with the application and all other
correspondence.

Other Conditions for Reliance.
We have not verified the information
submitted with the application. The
determination letter will not provide

reliance if:

(1) there has been a misstatement
or omission of material facts, (for
example, the application indicated
that the plan was a governmental
plan and it was not a ’
governmental pian);

(2) the facts subsequently developed
are materially different than the
facts on which the determination
was made; or

(3) there is a change in applicable
law.

Amendments to the plan for
changes in law and guidance. A
favorable determination letter issued
for an individually designed plan
provides reliance up to and including
the expiration date identified on the
determination letter. This reliance

is conditioned upon the timely
adoption of any necessary interim
amendments as required by section
5.04 of Rev. Proc. 2007-44. A
favorable determination letter issued
to an adopting employer of a pre-
approved volume submitter plan with
minor modifications provides reliance
up to and including the last day of

the six-year remedial amendment
cycle,, conditioned upon the timely
adoption of any necessary interim
amendments as required by section
5.04 of Rev. Proc. 2007-44.

Also see Rev. Proc. 2011-49, 2011-44
I.R.B. 609 sections 5.01 and 15.05.

Plan Must Qualify in
Operation

Generally, a plan qualifies in
operation if it satisfies the coverage
and nondiscrimination requirements
and is maintained according to its
terms. However, a plan generally
must be operated in a manner

that satisfies any change in the
qualification requirements for the
period beginning when the change
is effective, even if the plan has not
yet been amended for the change.
Changes in facts on which the
determination letter was issued may
mean that the determination letter
may no longer be relied upon.

Some examples of the effect of
a plan's operation on a favorable
determination are:

Contributions or benefits in
excess of the limitations under IRC
section 415. A retirement plan may
not provide retirement benefits or,

in the case of a defined contribution
plan, contributions and other annual
additions, that exceed the limitations
specified in IRC section 415. The
plan contains provisions designed

to provide benefits within these
limitations. The plan is disqualified if
these limitations are exceeded.

Top heavy minimums under IRC
section 416. If this plan is top heavy
in according with IRC 416, the

plan must provide certain minimum
benefits and vesting for non-key
employees. If the plan provides the
minimum benefits and accelerated
vesting only for years during which
the plan is top heavy, failure to
identify such years and to provide the
accelerated vesting and benefits will
disqualify the plan.
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Actual deferral percentage or

" contribution percentage tests.

If this plan provides for cash or
deferred arrangements, employer
matching contributions, or employee
contributions, the determination
letter considers whether the terms

of the plan satisfy the requirements
specified in IRC section 401(k)(3)

or 401(m)(2), in form. However the
determination letter does not consider
whether special nondiscrimination
tests described in IRC section 401(k)
(3) or 401(m)(2) have been satisfied
in operation.

Reporting Requirements

Most plan administrators or plan

sponsors/employers who maintain
an employee benefit plan must file
a Form 5500 series annual return/
report.

A “Final” Form 5500 series annual
return/report must be filed if the plan
is terminated.

Form 5330 for prohibited
transactions. Transactions
between a plan and someone
having a relationship to the plan
(disqualified person) are prohibited,
unless specifically exempted from
this requirement. A few examples
are loans, sales and exchanges

of property, leasing of property,
furnishing goods or services, and
use of plan assets by the disqualified
person. Disqualified persons who
engage in a prohibited transaction
for which there is no exceptions must
file Form 5330 by the last day of the
seventh month after the end of the
tax year of the disqualified person.

Form 5330 for tax on
nondeductible employer
contributions to qualified plans - If
contributions are made to this plan in
excess of the amount deductible, a
tax may be imposed upon the excess
contribution. Form 5330 must be filed
by the last day of the seventh month
after the end of the employer’s tax
year. -
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Form 5330 for tax on excess
contributions to cash or deferred
arrangements or excess employee
contributions or employer
matching contributions - If a
plan includes a cash or deferred

. arrangement (IRC section 401(k)) or
provides for employee contributions
or employer matching contributions
(IRC section 401(m)), then excess
contributions that would cause
the plan to fail the actual deferral
percentage or the actual contribution
percentage test are subject to a tax
unless the excess is eliminated within
2% months after the end of the plan
year. Form 5330 must be filed by the
due date of the employer’s tax return
for the plan year in which the tax was
incurred.

Form 5330 for tax on reversions
of plan assets - Under IRC section.
4980, a tax is payable on the amount
of almost any employer reversion of
plan assets. Form 5330 must be filed
by the last day of the month following
the month in which the reversion
occurred.

Form §310-A for certain ]
transactions - Under IRC section
6058(b), an actuarial statement is
required at least 30 days before a
merger, consolidation, or transfer
(including spin-off) of assets to
another plan. This statement is
required for ali plans. However,
penalties for non-filing will not apply
to defined contribution plans for
which:

(1) The sum of the account balances

in each plan equals the fair market

value of all plan assets,

(2) The assets of each plan are
combined to form the assets of
the plan as merged,

(3) Immediately after a merger,
the account balance of each
participant is equal to the sum
of the account balances of the
participant immediately before the
merger, and

(4) The plans must not have an
unamortized waiver or unallocated
suspense account.

Penalties will also not apply if the
assets transferred are less than three
percent of the assets of the plan
involved in the transfer (spinoff), and
the transaction is not one of a series
of two or more transfers (spinoff
transactions) that are, in substance,
one transaction.

The purpose of the above
discussions is to illustrate some of
the principal filing requirements that
apply to pension plans. This is not
an exclusive listing of all returns and
schedules that must be filed.



